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It has become consensual to recognize that thepBaroUnion is governed by a
form of constitutional law.But, to a large extent, the constitution of Eurbyees
developed without a constitutional thedrJhere has been an important doctrinal
effort in the dogmatics of European constitutiorlalv, highlighting how
constitutional concepts have been integrated im¢olaw of the European Union
and dominate its organization of power. At the satimee, however, the
constitutional theorization of the European Unices tbeen limited, to a large
extent, to a discussion on whether it deservesobthe constitutional label. More
recently and following, in particular, the work &dseph Weiler, there has been an
increased discussion on the nature of Europeartitdizsialism® But even this
discussion appears more often as an upgrade omltwquestions: Does Europe
have a constitution? Does Europe need a constiitRarely do we see any work
on the constitutional consequences of differentstitutional conceptions of the
European Union: what theories of fundamental rigstparation of powers or
judicial review ought to dominate EU constitutionéw? If European
constitutionalism changes constitutionalism itdediv does that impact on those

aspects of a theory of constitutional law?

! Even skeptics of the constitutional authority of BW such as Ugo de Basso (the well known judge of Germ
Constitutional Court) recognize the constitutiont@u@cter of EU law. Cited in Mayer (Komarek ed...)

2 Look and cite my As Good as it gets or We the Court

3 Weiler, Walker, Pernice, Bogdandy, Tuori, mine.



Constitutional pluralisth has been, perhaps, the most successful attempt at
theorizing the nature of European constitutionaliddowever, it has not yet
provided a constitutional theory of EU law. Somelenstand it, in fact, simply as
theory regulating conflicts of constitutional autiya In other words,
constitutional pluralism would not identify Europeaonstitutionalism itself but
the nature of its relationship with other consiioal orders (national and,
possibly, international). In here, | want to dissuthe real potential of
constitutional pluralism as a constitutional theairy this respect, constitutional
pluralism is conceived not only as remedy for cibutsbnal conflicts of authority
but as the theory that can best embrace and regilatnature of the European
Union polity, in particular in light of its deep fitecal pluralism and contested

character.

| will start by discussing the extent of the claimade by constitutional pluralism. |
will put forward three different possible claims ainstitutional pluralism. Then |
will develop each of these claims, arguing in favon an ambitious conception of
constitutional pluralism. This conception argueat tbonstitutional pluralism can
provide the basis for an ambitious theory of cdastinalism in general. In the
process, | will compare different versions of cansibnal pluralism and their

possible consequences.

The Claims of Constitutional Pluralism

It has been stated that constitutional pluralisme émerged as a response to the
Maastricht Judgment of the German Constitutionalf€This judgment brought
to the fore the risks of constitutional conflictetlween EU law and national

4 Including, in here, its German variant of multi4éonstitutionalism (cite Pernice and others)
5 Cite Baquero, Mayer, Somek.



constitutions emerging from the claims of finaltearity embodied in the case law
of the European Court of Justice and national @omisinal courts. Constitutional
pluralism is often presented as a reaction to thidgment, attempting
simultaneously to describe that reality and accodat® those competing

constitutional claims.

But it is also possible to construct a narrativeg $ees the in the seminal article by
Neil MacCormick “Beyond the Sovereign State” (tpatceded the judgment) the
driving force behind the constitutional pluralismowement. The latter was
certainly more important in my own path towards stdational pluralism. My
initial interest in the ideas that led to consigoal pluralism was not so much
determined by the risks of constitutional conflibtg more by an inquiry into the
character of the European Constitution it§dH. this respect, also the analysis of
European constitutionalism undertaken in the wasksloseph Weiler already
hinted at other aspects of constitutional pluraligmarticularly when he later
articulated the principle of constitutional tolecati In this second narrative,
constitutional pluralism emerges as a theory obRean constitutionalism and not
simply as a theory of constitutional conflicts. Thoemer focuses on the legitimacy
of European constitutionalism and its model of aigmg power while the later

focuses in its relationship with other constitutibarders.

It must be recognized, however, that, to a largergxit have been the risks of
constitutional conflicts highlighted by the Maashi judgment that have fed the
interest in constitutional pluralism. This shapdd agenda. Most works on
constitutional pluralism have focused on courts #mel risks of constitutional

conflicts of authority embedded in their respectoase laws. But one does not

® This is visible in We The Court (cite...) and Asd@as it gets (cite pp...)
" See Weiler, J.H.H., The Principle of Constitutioialerance, in Snyder (edJhe Europeanisation of Law: The
Legal Effects of European Integration, Hart Publighi@xford, 2000



need to limit constitutional pluralism to this. hmy view, constitutional pluralism
is both better understood and more useful if maitéd to that. Furthermore any
debate on how to solve or regulate constitutiowalflcts of authority inherently
involves a debate on the nature and legitimacyhef competing constitutional
claims of final authority. As such, it always recps a broader understanding of the
nature of European and national constitutions ahdir trelationship with

constitutionalism in general.

It is with this in mind that I will present possibtlifferent claims of constitutional
pluralism in order to clarify what constitutionaluplism is and the extent to

which it can help us develop a constitutional tiyemfrEU law.
a) Empirical Claim

The starting point of constitutional pluralism m@irical. Constitutional pluralism
identifies the phenomenon of a plurality of constitnal sources and claims of
final authority which create a context for potehtanstitutional conflicts to be
solved in a non-hierarchical manner. More broadlyefers to the expansion of
relevant legal sources, the multiplication of cotimmelegal sites and jurisdictional
orders, and the existence of competing claimsra fauthority. In EU law, where
the current movement started, constitutional pisimalalso mapped what is usually
described as a discursive practice between thepEaro Court of Justice and
national constitutional courts, aimed at reduchngisks of constitutional conflicts

and accommodating their respective claims of feudhority.

If I had to summarize the core empirical claim ofstitutional pluralism, it would
be the following: constitutional pluralism is whagst describes the current legal

reality of competing constitutional claims of finalithority among different legal



orders (or within the same legal ordeahd the judicial attempts at accommodating
them. This thesis assumes that both the Europeamt ©b Justice and national
constitutional courts are aware of constitutionargism and act accordingly, by
accommodating their respective constitutional c&giso as to minimize the risks
of constitutional conflicts. The most well known ample of this regards the

fundamental rights jurisprudence of the EuropeanrCaf Justicé

This empirical claim is challenged by some. Alexan&omek makes the most
developed challenge to the empirical thesis of tti®nal pluralism to date. He
claims that pluralism does not fit the existingdegractice”® For him, at best,

there is nothing really new in constitutional pligiaa. He actually conceives of
constitutional pluralism itself as a form of monisamder national law. The
guestion of final authority is not open. Thereiishis view, a legal answer. He
starts by noting that:

“If national courts were to let Union law trump atitutional law, they
would clearly act as agents of the supranationstesy and thereby sever
their ties with the national system. Viewed frome thational perspective,
again, they would not act as courts and producelliegrrelevant

statements™!

Instead, he argues that EU law does not prevemnahtjudges from adopting

decisions disrespecting EU law (what he calls Halecisions”) since ultimately

8 This leaves open the question of whether it is mapgropriate to conceive of constitutional pluralisnthe EU as
a pluralism of legal orders (EU and national) oagsuralism of constitutional claims of authority kit the same
legal order (with national legal orders being mdrthe EU legal order in its respective field of bpgtion). This
would not necessarily entail a monism, so long asnit@rporation of national legal orders were limitgdthe
scope of the EU legal order itself. The best way t@etve this, however, may be by using Tuori distoreti
between legal order and legal system. CITE EU atidmal legal orders will remain autonomous but theth are

part ofthg EU legal system. The importance of this will bghiighted below and resides on the hermeneutic - [ Geloscht: a

requirements imposed on national courts when agtitign the EU legal system.

® For a classical account... de Witte, von Bogdakidgiler CITE. For a reassessment of this account see v
Bryde... in Azoulai and Maduro (eds.) The Past anaifeuCITE.

2 Somek, p. 50

1 Somek, p. 16



their decisions will not be void and the only cansence may be tort liability. In
his own words: “it makes sense to say that MembatieS retain the power to have
their judges adopt false decisions, at any ratéorag as States are willing to pay
for it."? To this, he adds the lack of effective EU powergrotect EU law against
recalcitrant Member Staté$The conclusion is that “the overarching legal syst

vests the power to adjudicate supremacy conflictaé national systent®.

It is clear that the core of Somek’s criticism ofnstitutional pluralism is
empirical: what constitutional pluralism presents @nflicting claims of final
authority is reconstructed by Somek as an actualgr@tion of the supremacy of
national constitutionalism. | strongly disagreehahiis empirical assessment. First,
the existence of false decisions is, as Somek Himesmgnizes, a usual feature of
any legal systent. Unfortunately, it is not uncommon for courts toowgly
interpret and apply the law. Under EU law, as una&tional law, those “false
decisions” are not void because the national coilnd$ taken them have been
empowered to interpret and apply EU rule by EU imelf. It is because national
courts are part of the judicial system set forthByy law that their decisions (even
when “false”) are valid and become final when a@peals have been exhausted.
This is, therefore, a result of EU law and not ovai law. Second, the argument
that the existence of liability for judicial act®lating EU law amounts to permit
States to violate EU law so long as they are vgllio pay for it is equally
unconvincing. Such an argument can be extendedttoral law itself. Consider,
to make comparison clear, the cases of liabilitythegf state (including, in some
cases, courts) for violations of the law, in patge the Constitution. Do we put

into question the supremacy of the constitutiontle national legal order

2 \bidem p. 17.
13 Ibidem, p. 18
% bidem, p. 19.
15 |bidem, p. 17.



whenever there is liability for state acts violgtiit? Liability is an additional
instrument of enforcement and supremacy, not aepocbe paid in order to be

exempted from enforcement and supremacy.

The core of Somek’s criticism must and does layewshere else. As othef$he
argues that constitutional pluralists give up @elyi where an answer is most

needed: what happens when the constitutional cvondtnnot be prevented or

_{ Geléscht:,

solved?’ There are different possible replies to this guié and, to some extent
they depend on different approaches to constitatipfuralism that I discuss in
more detail below. One can start by stating that plarpose of constitutional
pluralism is precisely to legitimate leaving thategtion open or that the fact that
the question remains open does not deprive cotistid pluralism from its value
since its technique of accommodation of the compgetbnstitutional claims helps

decreasing the number of times that the questitirpase itself.

At this stage, however, | only want to addressaimpirical challenge as articulated
by Somek and others: that the question is not éh d@en but will be ultimately
decided (usually in favour of national constituafaw). For Somek, the decisive
element is the lack of an effective enforcementrimsent against recalcitrant
Member States. But again he appears to measuentbeement power of EU law
in light of an “ideal” that does not correspondhe reality existing in many States.
Usually courts do not have any material force tpase on the political process
compliance with their decisior That does not lead us to put into question their
legal authority. Even if it can be stated that Bueopean Union lacks the army at

the disposal of federal governments, it has otHrreative and perhaps more

16 See citations in Tuori.

7 Somek, p. 18.

18 There are even examples, at national level, of itatishal decisions that have not been complied Wittihe
political process or only complied after extensietagls. CITE Italian Constitutional court decisionsp@msions
and broadcasting.



effective instruments in the day-to-day effectivenef the law. It now has the
power to impose fines on States not complying \Eith law. This does not exist,
for example, in the United States where moreovad, @ntrary to EU law, States
cannot, subject to certain exceptions, be suedruilederal law. If there may be
greater compliance with the supremacy clause ituthieed State'S | don't think it

is due to the enforcement mechanisms at the dispbtze federal governmefit.

Others have given the example of the necessary égmmmts to national
constitutions whenever a new Treaty of the EU (or BU act for that purpo$@

could collide with the national constitution asdmance of national constitutional

_ { Geloscht: that

ascertained by a national constitutional court tnadlatter imposes amending the
Constitution in order to eliminate the confliétFor example, in national systems

that allow ex-ante control of international tregtiany ratification of an EU treaty

P { Geldscht: appreciate

may be subject to judicial review &valuateof its compatibility with the national -

constitution. This requirement of constitutionantarmity before an EU Treaty
can be ratified is presented by some as demomsggrdtiat the final authority
ultimately rests with the national constitutions.can however be asked ife

facto, it is really EU law that depends on the natioc@stitution being amended
or, instead, it is the national constitution thatstbe amended in order to fit with
EU law?* Whenever a possible conflict was detected betwkennational

constitution and an EU Treaty it was the natioraistitution that was amended

and not the EU Treafy. The same happed when the Polish Constitutional Court

" Whichhas not always leaithe case. See CITE Schitze ~— { Geldscht: what

20 See below the discussion on the degrees of constidtpluralism.

2L such as in the case of the arrest warrant in Po@A®E Polish Constitutional Court decision

2 Cite Jorge Miranda. Others?

2 Reference to the Polish case

4 |n this sense, Francisco Lucas Pires, “«CompetéfasaCompeténcias»: Competente mas sem competéncias?
Revista de Legislagéo e Jurisprudéncia, n°3885, HAB56.

% Cite cases: Spain in Maastricht, France (also Mah$®j Portugal, etc.




declared the EU arrest warrant rules were contaris national constitution. The
Polish Court did not declare the EU act inapplieabhstead, it preserved its
application while the Polish political process wbwdmend the Constitution to

eliminate the incompatibility?®

It is for these reasons that some challenge thereapclaim of constitutional
pluralism from the opposite direction: the supreynat EU law is now the rule
and an established fact even over national cotisti@i law>’ This would amount
to say that national courts have now changed #ikigiance towards EU law and
it is the latter than provides their rules of reaitign. However both the statements
and the practice of national courts (including betinstitutional and ordinary

courts) do not fit that reality eithét.

Empirically, the open question remains open. Atgame time, the examples of a
discursive practice among courts acknowledging #itgation aboun& This
should not be confused with courts using the laggua constitutional pluralism.
Constitutional pluralism does not require courts tédk about constitutional
pluralism in their decisions. Those that say thairts do not actually endorse
constitutional pluralism in their decisions mis thoint. The fact that courts
continue to narrate the law according to the irgeurewpoint of their legal order
does not mean that viewpoint is not impacted bystitutional pluralism. The

primary example of that is how many national coumtsve interpreted their

%6 CITE Judgment and Komarek and also the article jaylge supreme administrative court

%" Barents? Baquero? Check better. See also

28 For a general overview and more detailed presentaf this argument see my Contrapunctual Law.. Sse
Damian Chalmers article on Modern Law Review anchkis piece on authority MORE REFS? Eg Granger. For
recent decisions of national constitutional courtschvlunly accept a conditional form of supremacy S&man
Constitutional Courts decisions in the Lisbon Tresatg Honeywell, Czech Constitutional Court Decisionshe
Lisbon Treaty, French Conseil d’Etat in Arcelor eld E. The approaches of the national courts to such
conditionality vary however. For a case study ofgrats of national judicial decisions openly disregagdtU law
see Francisco Pereira Coutinho... CITE

2 See cases cited in the previous note and my Comtcayml law... CITE see also several examples in...
Sarmiento, Komarek... Cite Some, however, deny tlssutsive practice actually exists. See, for exampueeX,
p. 35...



constitutions so as to incorporate the demandmgrisom the supremacy claim of
EU law without accepting an unconditional supremaklye narrator is still the
national constitution but the script has changeohdfitutional pluralism expects
the actors that operate in a certain legal ordexdipt the internal perspective of
that order. But constitutional pluralism requiregts internal perspective to be
informed by constitutional pluralism. This is wHatean when | say thaburts
are not institutionally blind. Courts are awaresath a context of constitutional
pluralism and react to it. A different issue igh&y react in the best way. The later

is a normative question, not an empirical one.

_ | Kommentar [AK1]: Constitutio
e nal pluralism as “tranquilizing”
’M atej theory: but what does this theory
solve, beyond psychology?

b) Normative Claim

While the empirical thesis of constitutional plusat limits itself to state that the
question of final authority remains open, the ndivesaclaim is that the question of
final authority ought to be left open. Heterarthis superior to hierarchy as a
normative ideal in circumstances of competing danginal claims of final
authority. This normative thesis implies, in preetianother: that those competing
constitutional claims are of equal legitimacy ot, laeast, cannot have their
respective legitimacy claims balanced against egichr in general terms. Therein
lays another of the usual challenges to constitatipluralism: that it recognizes a
constitutional order where there is none. Such ajustified extension of
constitutionalism might even end up undermining stitutionalism itself. 1 will

address this risk below and will limit myself, foow, to the other issues.

30 To use the expression of Halberstam CITE



As stated, constitutional pluralism recognizes thate is a constitutional claim of
final authority on the part of the European Unids.a normative thesis it assumes,
furthermore, that such claim is legitimate. As etiabefore, that the claim exists is
now largely undisputed. But is it legitimate? Questioning this legitimamjight
be a way to address the risk of constitutional kectsf Denying legitimacy to the
constitutional claim made by the European Union Maentail recognizing the
supremacy of national constitutionalism (if consetethe only legitimate form of
constitutionalism). Constitutional pluralism imgietherefore, recognizing the
legitimacy of the EU constitutional claim. This is, my view, the real starting

point of constitutional pluralism in the Europeanith*

There is, however, an important difference in rexngg that the European Union
needs a constitutional form in order to goverrp@g/er and arguing that the Union
has a constitutional claim of authority that can dmposed to that of national
constitutions. 1 am stating this because | havecedt that rather often the
constitutional argument for the European Unionnstéd to constitutionalism as a
limit to EU power. Wherever there is power thergyltuto be constitutional
empowerment and constitutional limits. As a consege: since the Union has
developed autonomous forms of power it ought teudgect to constitutionalism.
This is true but it is not enough to grant the Wn@a constitutional claim of
authority to be opposed to that of national constins. The latter requires more
than that. It requires demonstrating that the c¢nisinal claim of the European
Union has a legitimacy that can be opposed to dhdahe States. This does not
imply that its constitutionalism is the same ag thiathe States or even has the

same comprehensive social ambition. It only reguidemonstrating that the

31| describe how this claim emerged in Contrapundaual.. For other narratives see...

32 As explained by Mayer and Wendel behind the enmergef the similar concept of multilevel constitugitism
was precisely the attempt to argue that the corafepinstitutionalism should not be limited to thet8tand could
be applied to the European Union.



European Union has, in certain respects, a stracwyestitutional added value with

respect to State constitutionalism and that it bappposed to it.

In other works | have articulated where that adetmustitutional value may b&.In
short, we can identify three main sources of ctutgthal and democratic added
value that the process of European integrationEdd.aw can bring with respect
to national political communities and their condtdnal democracies. First,
European constitutionalism promotes inclusivenessational democracies by
requiring national political processes to take iat@ount out-of-state interests that
may be affected by the deliberations of those ipaliprocesses. By committing to
European integration, EU states accept to mutwgdn their democracies to the
citizens of other Member States. This amounts teexension of the logic of
inclusion inherent in constitutionalism. Secondrdp@an constitutionalism allows
national democracies to collectively regain conwekr transnational processes
that evade their individual control. While in thermer case we could talk of
outbounded democratic externalities (States impgain out-of-state interests) in
the later we can refer to inbounded democraticreatiies (out-of-state decisions
and processes affecting domestic interests). TRudppean constitutionalism can
also constitute a form of self-imposed externalstitutional discipline on national
democracies. There are many instances were donpegiiical malfunctions can
be better corrected by external constraints. Threag force national political
processes to rationalise national policies thaeh&w example, become locked in
into certain path-dependences or captured by aioezbmposition of interests. In
many such instances, EU law’s discipline ratioraliand, often, reignites a more

informed and genuinely open deliberation in théamal political process.

33 Cite mines: We The Court..., Europe and the ConstitutiVhat if this is As Good as it Gets..., Passion and
Reason...



On the other hand, national political communities still, in many respects, the
best forum for pursuing the values of constitutlema. In this light, national
constitutionalism serves as a guarantee againstip@xoncentrations and abuses
of power from European constitutionalism and reggiithe latter to constantly
improve its constitutional standards in light ok thhallenges and requirements
imposed on it by national constitutions. The cdostinal added value of
European constitutionalism does not provide it vdthgeneral claim of supremacy
over national constitutionalism. However, it doesvide it with a claim. It is the
constitutional added value arising from their mutoarrection of each other’s
constitutional malfunctions that requires consititoél pluralism to be maintained
between its national and European forms? As longhaspossible conflicts of
authority do not lead to a disintegration of thedpean legal order, the pluralist
character of European constitutionalism in its treteship with national
constitutionalism should be met as a welcomed #igoand not as a problem in

need of a solution.

Constitutionalism is therefore both possible andessary in the European Union.
But, as stated before, it is so not only by virtaefethe powers the Union has
acquired. In other words, the constitutionalismtted European Union cannot be
the simple product of a circular reasoning that Maaquire the power claimed by

the Union to be subject to constitutional contrad &hen use the latter to legitimate

_ - Geldscht: European
constitutionalism

constitutionalismmust be derived from its constitutional added valith respect

to national constitutionalism . This is why therfa@r can be opposed to the latter.
European constitutionalism brings us closer toidleals of constitutionalism. It is
not, in itself, a closer representation of consttalism than national

constitutionalism but their interplay is. This ifi&t constitutional pluralism argues



and therein lays its thicker normative claim, ormattrelates constitutional

pluralism and constitutionalism in general.
¢) Thick Normative Claim

As stated, the thicker normative claim of constitodl pluralism is that this state
of affairs provides a better approximation to tteals of constitutionalism than
either national constitutionalism or purely EU dimgéionalism. In this way, the
pragmatic concern that appears to have dominateth roluthe earlier writings of
constitutional pluralism is turned upside down. &dational pluralism is not
simply a remedy for the risks of constitutional ftimts of final authority; it's a

closer representation of the ideals of constituatiism >*

Pluralism is inherent in constitutionalism. In faaonstitutionalism aims to
simultaneously guarantee and regulate such plaralis pluralism of ideas,
interests and visions of the common good that fkeated in the paradoxes of
constitutionalism and its balance between demacratieliberation and

constitutional rights.

In a previous work | have argued that constitutisna is related to three
paradoxes: the paradox of the polity; the feaheffew and the fear of the may;
and the question of who decides who decides. Theyaradoxical because they
simultaneously embrace conflicting values in aarfit to reconcile them that is at
the core of constitutionalism. With respect to abf them, national
constitutionalism can be seen as both a promoteraondl a Ilimit to

constitutionalism.

**Itis unclear the extent to which most constitutigraralists argue this. | am openodoes it. | believe thatat - | Geléscht: that

least Kumm and likely Halberstam will share the samee/vOthers, such as Walker, appear to keep a moeenek
and agnostic view on this question.
35 An expression originally crafted by Neil Komesaite



The polity is the basic assumption of a ConstitutiGonstitutional questions have
always been addressed within a pre-existing p@fiogrmally the Nation State). It
is that polity that has served as the yardstickarfstitutionalism. Relations within
the polity are regulated by constitutional law. &ielns among polities, instead,
have been dominated by a different set of acttws $tates) and a different set of
rules (international law). The Constitution botHides and presupposes a polity or
political community whose members are bound by sumtstitution. It is from this
political community and its people that the demucrprocess draws its legitimacy
and that of the majority decisions reached in g@akcratic representative process.
The basis of the polity is normally referred to“dee people”. Constitutional and
democratic theory scholars normally presuppose ‘thateople” already exisf§.
But what makes a people? And who has the rightetednsidered as part of the
people? And why should participation and represiemtabe limited by the
requirement of belongingness to such a polity® the paradox of the concept of
polity in its relation with constitutionalism an@mhocracy. Isn’t a national demos a
limit to democracy and constitutionalism? In fa@articipation in national
democracies is not granted to all those affectedhleydecisions of the national
political process but only to those affected whach considered as citizens of the
national polity. It is not the existence of demagraat national level that is
contested but the extent of that democricihere is a problem of inclusion faced
by national politie$® Such problem of inclusion does not exist simply rimt
taking the others into account in decisions th&cafthem. National polities are

often closed to many which would accept their prditcontract. National polities

% Dahl, Democracy and lts Critics, n..., at 3.

%" The different between the existence of democracythe extent of democracy is highlighted by JoneE]st
Deliberation and Constitution Making, n..., at 99.

%8 Dahl points out that polities have a twofold pesht ‘1 - The problem of inclusion: What persons haviglatful
claim to be included in the demos; 2 - The scopésaiuthority: What rightful limits are there on ttentrol of a
demos’, n..., at 119. See also David Held, Democracythe Global Order, Cambridge and Oxford: Politgd3,
1995, mainly chapters 1 and 10.



tend to exclude many which would accept their maltcontract and are affected
by their policies simply because they are not pathe demos as understood in a
certain ethno, cultural or historical sense. Irs thiay, if national polities can be
seen as an instrument of constitutionalism, thep dimit its ambitions of full

representation and participation.

The same occurs with the paradox of the fear oféheand the fear of the many.
All major constitutional arguments and doctrinegvigate around a complex
system of countervailing forces set up by constin#l law to promote the
democratic exercise of power (assure that the fewat rule over the many) but,
at the same time, to limit that power (assuring tha many will not abuse of their
power over the few). There are two basic fears dyidg constitutional discourse
and organisation: the fear of the many and fednefew. Such fears translate into
two biases in decision-making: majoritarian and oribarian biases. The core of
constitutional law is the balance between the égahe many and the fear of the
few. Constitutional law sets up the mechanismsutinowhich the many can rule
but, at the same time, creates rights and procdest®e protection of the few.
Separation of powers, fundamental rights, parligamgnrepresentation are all
expressions of these fedrsTraditionally, the many have been associated thi¢h
decisions taken by the majority through the pditiprocess while the protection
of the few is associated with individual rights.eTfunction of judicial review of

legislation has frequently been argued on subs&ati procedural conceptions of

39 Bellamy (The Political Form of the ConstitutionetBeparation of Powers, Rights and Representative
Democracy, in Bellamy and Castiglione (Eds.) Constitatlism in Transformation: European and Theoretical
Perespectives, Oxford, Blackwell Publishers, 1996 high)lights three principles who have defined
constitutionalism: rights, separation of powers septesentative government. However, in his view,fifst has
come to predominate in recent years: ‘Rights, upbglpidicial review, are said to comprise the pricoenponent
of constitutionalism, providing a normative legarfrework within which politics operate’, at 24.



minority protectior’ This classical picture of constitutional law haseb

challenged by the multiplication of social decisimaking forums and the insights
brought by new institutional analyses. Interestugraheories of the political
process have demonstrated, for example, how detiodexision-making may, in
effect, be controlled by a few against the intere$tthe many* This has helped to
challenge idealised visions of the workings of oail democratic institutions. In
this light, and as | have argued before, EU carntgditalism may be a better
instrument for correcting instances of majoritarian minoritarian biases in

national institutions that national constitutiosali cannot adequately addressed.

The final paradox is that of who decides who dex?ddational constitutions have
always been conceived has holding the answer togtestion. In its relationship
with the notion of State sovereignty highlightesbad, national constitutions have
usually been considered as the higher degree dintateé source of legitimacy of
the legal system and its rules. Independently & nonception of constitutional
law as a "grundnorm”, a set of rules of recognitipaositivized natural law, an
higher command of a sovereign supported by an hababedience, or other,
constitutional law has always been conceived asitjieer law of the legal system,
criterion of legitimacy and validity of other soescof the law. EU’s constitutional
pluralism appears challenges this. In fact, thellehges national constitutions but
not constitutionalism itself. In reality, the quest of “who decides who decides”
has long been around in constitutionalism. It i:xamal consequence of the
divided powers system inherent in constitutionalidmfact, it can be considered

as an expected result of the Madisonian view oaissjon of powers as creating a

4% For the first see Ronald Dworkin, Taking Rightsi@esly, Cambridge: Harvard University Press, 1977. For
second see John Ely, Democracy and Distrust: A Thafodydicial Review, Cambridge: Harvard Universitg$s,
1980.

41 Other theories have contributed in same sense. Arkes “dualist democracy”, for example, equates lo¢h
political process and the courts with the promo#&ad/or protection of democratic decisions. See, WeeHéople,
n...



mechanism of checks and balances. Though natiomastitutions may have
developed historical answers to that question they a contextual product of
certain constitutional regimes and not a systemature of constitutionalism. On
the contrary, the nature of the organisation of goimherent in constitutionalism

requires the question to be open and periodicalgsessed.

This is a normal consequence of the constitutiqyual of both preserving and
regulating political pluralism. Constitutions prdeia, substantively partly fictional
but rationally useful, common platform on the basiswvhich political conflicts
assume the nature of competing rational argumentsi® interpretation of shared
values and not the character of power conflicEhese conflicts are replaced by
competing interpretations of the constitution. Bubrder for constitutionalism to
perform this role such pluralism of interpretatiosssupported by institutional
pluralism: different institutions that guaranteattmo set of interests acquires a
dominant role and that any definition of the comngmod can be, at any moment,
reassessed and contested. Such pluralism of ietatjpns and institutions ensures
the simultaneous expression and accommodation tficpb pluralism in a
particular political community. It is the fact th#tis point is often missed that
explains many misunderstandings in the never endeftate about the role and
legitimacy of judicial review. Also there lawyerpmear to be looking for the
ultimate authority in determining the meaning oé tbonstitution when what is
taking place can better be described as a formnsfitutional competition
expressly intended by the embedded pluralism ofiestitution’?

“2Rational discourse through the constitution isgharantee of a common identity

and the stabiliser of the political community isantext of pluralismspinoza: reason
isthe only true form of shared identity).CITE
431 develop this point in Judicial Adjudication inet Context of Constitutional Pluralism... CITE



To a certain extent there is a tension between pbétical project of
constitutionalism and its legal form. The first éaws pluralism and the second
hierarchy. It would be too simple however to disnise second as normatively
void and no longer useful. Instead, the importancke hierarchy for
constitutionalism is linked to its adherence to thke of law and universality in
general. Therein lays the most powerful challemgeanstitutional pluralism: that
it ends up undermining the ideal of modern consbiialism and, in particular, its
connection to the rule of law and the ideal of enpality in a certain polity. This is
the core of the criticism that Baquero developed imell known piecé? It is also
inherent in some of the empirical criticisms menéd above. In practice, these
criticisms do not conceive as possible for cowtsdth adhere to the conception of
the law internal to their legal order and recogn&e external account that
challenges that internal conception. That wouldeurmdne the authority of the law.
The same legal order cannot claim to have authdoityniversally address all
issues within its jurisdictional boundaries anan@dtaneously, accept to negotiate
that authority with others. As Alexander Somek pitts“law is intrinsically
monistic”* It is here that the empirical criticism becomesnmative: law can only
exist in a monistic paradigm. But the reality iattthe practice of courts challenges
this paradigm: they ultimately determine legalidigy in light of their domestic
legal order but simultaneously reconstruct thaalegder (and its conditions of
validity) so as to accommodate it to the competatgms of others. Is law
determined as such not valid law? The easy ansmer state that since it fits the
new internal rules of recognition there must bedaabt, even for those critics, that
it is valid law. But the real interesting questionghis respect are different: should

courts (and other actors) develop law in that wag Bow can we still talk about

“The Maastricht Urteil and the Pluralist MovemenTEL..
45 Somek, p. 42.



law when confronted with competing and irrecond#abonstitutional claims?
These questions must acknowledge the currentyealivhich courts operate, one

that confronts them with those competing claims.

Constitutional pluralism tries, in effect, to soltlee constitutional paradoxes that
result from the current practice of law in a pliglatontext. As Neil Walker puts it:
“the constitutional pluralist seeks to retain fraonstitutionalism the idea of a
single authorizing register for the political domas a whole while at the same
time retaining from pluralism a sense of the rictd &reducible diversity of that
political domain™® This requires from constitutional pluralism to geeve the
ambition of universality embedded in modern constihalism and expressed in

its adherence to the rule of law and a coherenirgrdrated legal system.

To be continued...

4¢ Constitutionalism and pluralism in global context].



